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THE APPLICATION OF EFFECTS DOCTRINE IN FOREIGN MERGERS 
BASED ON THE INDONESIAN ANTI MONOPOLY LAW 
By Anna Maria Tri Anggraini 
Faculty of Law, Trisakti University, Jakarta 
 
abstact 
Effects doctrine means domestic competition laws are applicable to foreign firms, but also to domestic firms 
located outside the state’s territory, when their behavior or transactions produce an effect within the domestic 
territory. This doctrine applies in some countries, and may even be applied in merger control, because the use of 
this doctrine is aimed at preventing monopolistic practices and unfair business competition by foreign companies 
through merger. Competition law in Indonesia currently regulates merger control by using single economic 
doctrine, so it has not been able to optimally prevent foreign merger which has negative impact in the domestic 
market. 
Business Competition Supervisory Authority has the right to control business merger by way of defining merger 
criteria, notification system, notification conditions, substantive test, time frame, notification result, technical 
aspects related to the parties required to submit notification, foreign merger and legal challenges. 
The enactment of the ASEAN Economic Community (AEC) provides an opportunity to harmonize the control of 
mergers in the regional area of ASEAN. Therefore, consideration should be given to the steps that must be taken 
to enforce the effects doctrine in the merger control system, design the technical application, and overcome the 
obstacles to be faced in its application. In order to generate a complete idea, it is necessary to compare the law on 
merger control in ASEAN member countries, so as to produce a comprehensive conclusion. 
Keywords: Effects doctrine, foreign mergers, antimonopoly law. 
 
A. Introduction 
Pelaku usaha adalah “setiap orang perorangan atau badan usaha, baik yang berbentuk 
badan hukum atau bukan badan hukum yang didirikan dan berkedudukan atau melakukan 
kegiatan dalam wilayah hukum negara Republik Indonesia, baik sendiri maupun bersama-sama 
melalui perjanjian, menyelenggarakan berbagai kegiatan usaha dalam bidang ekonomi”.1 
Definisi pelaku usaha tersebut menunjukkan adanya pembatasan yurisdiksi negara Republik 
Indonesia. Dalam perkembangannya, KPPU melalui Putusan Nomor 07/KPPU-L/2007 
menegaskan, bahwa UU 5/1999 dapat dikenakan kepada badan usaha asing (Kelompok Usaha 
Temasek in casu) dengan mendasarkan pada doktrin entitas ekonomi tunggal (single economic 
entity=SEE). Dalam kasus ini, kelompok usaha Temasek didirikan dan berkedudukan di 
Singapura, dinilai sebagai suatu kelompok pelaku usaha yang melakukan kegiatan dalam 
yurisdiksi Republik Indonesia melalui anak perusahaannya, yaitu PT Telkomsel.  
Doktrin SEE ini memandang bahwa terdapat hubungan tak terpisahkan antara induk dan 
dan anak perusahaan, dimana anak perusahaan tidak memiliki independensi untuk menentukan 
arah kebijakan perusahaan sebagai satu kesatuan entitas ekonomi. Derajat independensi anak 
perusahaan dapat dilihat dari berbagai faktor, antara lain, kendali induk perusahaan terhadap 
direksi anak perusahaan, keuntungan yang dinikmati oleh induk perusahaan dari anak 
perusahaan, dan kepatuhan anak perusahaan terhadap kebijakan yang ditetapkan oleh induk 
perusahaan, misalnya terkait dengan pemasaran dan investasi. Konsekuensi dari penerapan 
doktrin SEE ini adalah pelaku usaha dapat diminta pertanggungjawaban atas tindakan yang 
dilakukan oleh pelaku usaha lain dalam satu kesatuan ekonomi, meskipun pelaku usaha yang 
pertama beroperasi di luar yurisdiksi negara, sehingga hukum persaingan usaha dapat bersifat 
ekstra territorial. 
Kegiatan bisnis yang berdampak pada pasar Indonesia dapat juga disebabkan karena 
aktivitas merger atau akuisisi. Ketentuan merger akuisisi dalam Pasal 28 dan Pasal 29 UU No. 
5/1999 melarang merger yang mengakibatkan praktik monopoli dan persaingan usaha tidak 
sehat. Melalui pedomannya, KPPU juga memberlakukan doktrin efek (extra territorial) yang 
                                                     
1Pasal 1 angka 5 UU No. 5/1999. 
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mewajibkan perusahaan asing yang melakukan merger atau akuisisi di luar yurisdiksi 
Indonesia harus melaporkan aktivitas tersebut ke KPPU.2  
Perluasan batasan “pelaku usaha” di Indonesia membawa konsekuensi bahwa hukum 
persaingan usaha (UU Anti Monopoli) dapat menjerat pelaku usaha yang berada di luar 
wilayah Indonesia. Apabila terdapat perubahan paradigma ini, maka akan terjadi 
perkembangan yang penting bagi perlindungan kepentingan pelaku usaha di Indonesia dan 
konsumen. Oleh karena itu, Penulis tertarik untuk meneliti lebih lanjut mengenai Penerapan 
Doktrin Efek Dalam Merger Asing Berdasarkan UU Antimonopoli di Republik Indonesia. 
Tulisan ini mempermasalahkan tentang bagaimana penerapan doktrin efek dalam merger asing 
di Indonesia, dan kemungkinan penerapannya dalam menangani merger asing di antara negara-
negara anggota ASEAN. 
 
B. Pembahasan 
Salah satu cara penerapan hukum persaingan usaha secara lintas batas adalah dengan 
mendasarkan pada efek ekonomi (economics effects) yang dirasakan oleh pasar tersebut.3 Pada 
rezim hukum persaingan usaha, Doktrin Efek pertama kali dikenal dan diterima secara luas di 
Amerika Serikat. Komisi Masyarakat Ekonomi Eropa (European Economic Community)4 pada 
dasarnya menerima doktrin efek dalam hukum persaingan usaha di Masyarakat Ekonomi Eropa 
(European Economic Community). Meskipun saat itu Doktrin Efek sudah diterima oleh 
beberapa negara, belum ada patokan yang jelas mengenai penerapannya.5 
Doktrin efek merupakan salah satu doktrin efek yang dikenal luas dan dianut oleh hukum 
persaingan usaha di berbagai negara. Doktrin efek mendasarkan pada dampak yang 
ditimbulkan suatu tindakan pelaku usaha yang berada di luar negeri terhadap persaingan usaha 
di negara tertentu. Menurut prinsip hukum internasional yang berlaku, hukum suatu negara 
hanya dapat diterapkan secara nasional yang berarti hanya dalam yuridiksi negara tersebut. 
Dengan menggunakan Doktrin Efek, hukum dapat diterapkan secara ekstra teritorial, yaitu 
penegakan hukum di luar teritori atau kekuasaan hukum suatu negara. Doktrin efek mengatur 
bahwa suatu tindakan yang dilakukan di luar yuridiksi suatu negara, walaupun dilakukan oleh 
pihak asing, dapat dijerat dengan hukum persaingan usaha negara yang mendapat efek dari 
tindakan tersebut.6 Doktrin ini merupakan pengembangan dari konsep teritorial yang 
menganggap, bahwa baik tindakan hukum maupun dampak yang ditimbulkan dari tindakan 
hukum tersebut merupakan pelanggaran hukum yang sama. Menurut Doktrin Efek, tiap 
tindakan yang dilakukan di luar yuridiksi suatu negara yang dapat berdampak atau berdampak 
pada perekonomian negara tersebut dapat diberlakukan hukum persaingan usaha negara 
tersebut, tanpa mempertimbangkan kewarganegaraan para pihak atau tempat kejadian tindakan 
tersebut.7   
Doktrin Efek telah diterapkan di Amerika Serikat, Uni Eropa, dan beberapa negara lain 
yang tergabung dalam OECD. Prinsip ini juga telah diterima oleh badan akademis yaitu 
                                                     
2Peraturan KPPU No. ... 
3Damien Geradin, Marc Reysen, dan David Henry, Extraterritorial, Comity, and Cooperation in EC 
Competition Law, h. 6, diunduh dari http://ssrn.com/abstract=1175003 pada tanggal 7 Juni 2017. 
4Masyarakat Ekonomi Eropa (European Economic Community) berganti nama menjadi Uni Eropa (European 
Union) pada tahun 1993. 
5Najeeb Samie, “The Doctrine of Effects and the Extraterritorial Application of Antitrust Laws”, University 
of Miami Inter-American Law Review, Vol 14, 1982, h. 27. 
6International Law Assistant Report of the Fifty-First Conference 369 (Tokyo 1964).  
7Najeeb Samie, “Extraterritorial Enforcement of U.S. Antitrust Laws: The British Reaction”, Maryland 
Journal of International Law, Vol. 7, No. 1, 58-66, h. 59. 
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International Law Association dan L‟Institut de Droit. Penerimaan Doktrin Efek oleh lembaga 
International tersebut tidak membuat doktrin tersebut diterapkan secara umum oleh tiap negara. 
Namun demikian, pengakuan kedua lembaga tersebut atas Doktin Efek dapat menjadi landasan 
penerapan doktrin efek dalam hukum persaingan usaha.8 International Law Association 
melalui “Restrictive Trade Legislation Committee‟ menyetujui Doktrin Efek sebagai prinsip 
hukum internasioal pada 55th Conference di New York pada tahun 1972. International Law 
Association mengemukakan, bahwa Doktrin Efek memberikan wewenang bagi negara untuk 
menerbitkan peraturan yang dapat mengatur tindakan yang terjadi di luar yurisdiksinya, namun 
menimbulkan dampak pada wilayah teritorialnya.  
Permasalahan yang timbul dalam menerapkan Doktrin Efek adalah pengertian atau 
definisi efek yang ditimbulkan, dan seberapa signifikan efek yang ditimbulkan tersebut, 
sehingga hukum persaingan usaha negara yang terkena dampak tersebut dapat diterapkan pada 
tindakan hukum yang dilakukan di luar yuridiksi negara yang terkena dampak tersebut. 
Pengertian atau definisi efek yang ditimbulkan tersebut juga terhambat pada penentuan 
kategori dan standar penilaian tentang dampak telah ditimbulkan. Namun demikian, batasan 
dan pemahaman efek yang bersifat langsung (direct), substansial (substansial), dan dapat 
diduga sebelumnya secara wajar (reasonably foreseeable) tidak ditetapkan oleh undang-
undang. Oleh karena itu, dalam penerapannya, hakim dibebani tugas untuk melakukan 
penilaian atas pemenuhan dampak tersebut. Pengadilan menerapkan penilaian sifat langsung 
(direct), substansial (substansial), dan dapat diduga sebelumnya secara wajar (reasonably 
foreseeable) untuk masing-masing kasus (on a case-by-case basis) serta tidak ada langkah 
penilaian atau tes yang ditetapkan oleh hukum normatif.  
Asosiasi Hukum Internasional (International Law Association) menerapkan prinsip 
sebagaimana digunakan dalam hukum pidana umum terhadap penilaian efek yang dilakukan 
pada tindakan ekonomi yang dilakukan secara lintas batas, sebagai berikut:9 
The Restatement recognizes that to admit “effects” as a basis of jurisdiction without 
any qualification as to degree would be on to permit well-established principles of 
international jurisdiction to be overturned by a sidewind [which, it may be added 
has blown consistently from one direction only]. It attempts, therefore, to introduce 
a more positive nexus between cause and effect by requiring that the effects be 
substantial. 
 
Terkait dengan penerapan doktrin ini, di bidang pelaporan merger (merger review), 
KPPU telah menerbitkan Peraturan Komisi Pengawas Persaingan Usaha Nomor 02 Tahun 
2013 Tentang Perubahan Ketiga Atas Peraturan Komisi Pengawas Persaingan Usaha Nomor 
13 Tahun 2010 Tentang Pedoman Pelaksanaan Tentang Penggabungan Atau Peleburan Badan 
Usaha Dan Pengambilalihan Saham Perusahaan Yang Dapat Mengakibatkan Terjadinya 
Praktik Monopoli dan Persaingan Usaha Tidak Sehat (Perkom No. 2/2013). Peraturan ini 
mengatur mekanisme pemeriksaan atas penggabungan atau peleburan badan usaha dan 
pengambilalihan saham perusahaan yang dapat mengakibatkan terjadinya praktik monopoli 
dan persaingan usaha tidak sehat. Perkom No. 2/2013 juga mengatur mengenai kewenangan 
KPPU untuk memeriksa Penggabungan, Peleburan dan Pengambilalihan yang dilakukan di 
luar wilayah Indonesia namun berdampak secara langsung pada pasar Indonesia. Pada 
prinsipnya KPPU berwenang untuk mengendalikan Penggabungan, Peleburan dan 
Pengambilalihan yang mempengaruhi kondisi persaingan pada pasar domestik Indonesia. 
                                                     
8Excessive Extraterritorial Application Of Competition Laws. Diunduh pada 12 Januari 2018 dari 
http://www.meti.go.jp/english/report/downloadfiles/2008WTO/2-14-2ExcessiveExtraterritorial.pdf, h. 478. 
9International Law Association Report of the Fifty-Fourth Conference 235, The Hague, 1970.  
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Penggabungan, Peleburan dan Pengambilalihan asing yang terjadi di luar wilayah yurisdiksi 
Indonesia tidak menjadi perhatian KPPU selama tidak mempengaruhi kondisi persaingan 
domestik. Dalam hal ini, KPPU menjabarkan bahwa Penggabungan, Peleburan dan 
Pengambilalihan asing ialah Penggabungan, Peleburan dan Pengambilalihan yang berdampak 
langsung pada pasar Indonesia adalah:10 
1. Seluruh pihak yang melakukan Penggabungan, Peleburan dan Pengambilalihan 
melakukan kegiatan usaha di Indonesia baik secara langsung maupun tidak langsung, 
misalnya melalui perusahaan di Indonesia yang dikendalikannya; atau 
2. Hanya satu pihak yang melakukan Penggabungan, Peleburan dan Pengambilalihan 
melakukan kegiatan usaha di Indonesia namun pihak lain di dalam Penggabungan, 
Peleburan dan Pengambilalihan memiliki penjualan ke Indonesia; atau 
3. Hanya satu pihak yang melakukan Penggabungan, Peleburan dan Pengambilalihan 
melakukan kegiatan usaha di Indonesia dan pihak lain yang melakukan  
Penggabungan, Peleburan dan Pengambilalihan tidak melakukan kegiatan, namun 
memiliki sister company yang memiliki kegiatan usaha di Indonesia. 
Pedoman KPPU menjabarkan bahwa pengertian “dampak langsung” dalam 
penggabungan, peleburan dan pengambilalihan tetap berpijak pada lokasi kegiatan usaha 
perusahaan yaitu melakukan kegiatan usaha di Indonesia. Selain penjabaran mengenai dampak 
langsung dalam pedoman KPPU tersebut, undang-undang antimonopoly Indonesia belum 
merumuskan dan mengatur perihal “dampak langsung”. Sebagai perbandingan, Antitrust Law 
Amerika Serikat merupakan salah satu negara yang menganut bahwa tindakan pelanggaran 
hukum persaingan usaha tersebut harus berdampak langsung pada perdagangan antar negara 
bagian. Dalam hal ini terdapat tiga pembatasan mengenai dampak langsung: Pertama, dampak 
yang ditimbulkan tersebut tidak bisa hanya terbatas pada satu negara bagian, namun harus 
memberi dampak antar negara bagian; Kedua, batasan yang berlaku untuk pihak asing, hukum 
Amerika Serikat mensyaratkan dampak yang substansial pada pasar Amerika Serikat atau 
eksportir; Ketiga, tindakan tersebut menimbulkan dampak pada hal komersial.11 
Pengadilan Amerika Serikat menerapkan Doktrin Efek sepanjang tindakan tersebut 
secara substansi (substantial) dan secara langsung (direct) berdampak atau mempengaruhi 
perdagangan di Amerika Serikat dianggap melanggar Antitrust Law, walaupun tindakan 
tersebut dilakukan atau diperjanjikan di luar yuridiksi Amerika Serikat.12 Dampak yang 
ditimbulkan tindakan pelaku usaha di luar yuridiksi haruslah menimbulkan kerugian yang 
cukup besar dan substansial, tidak hanya kepada sesama pelaku usaha tetapi juga ke konsumen 
dalam yuridiksi tersebut. Kewarganegaraan pelaku usaha tidak dipertimbangkan dalam 
penegakan hukum persaingan usaha.13 Doktrin efek dapat menjerat pelaku usaha dengan 
berbagai kewarganegaraan, bahkan pelaku usaha lokal yang melakukan tindakan di luar 
yuridiksi wilayah tersebut.  
Dari sisi Hukum Internasional, Doktrin Efek juga dibenarkan apabila dampak yang 
ditimbulkan dapat diduga sebelumnya yakni bersifat merugikan secara langsung dan substasial 
                                                     
10Peraturan Komisi Pengawas Persaingan Usaha Nomor 02 Tahun 2013 Tentang Perubahan Ketiga Atas 
Peraturan Komisi Pengawas Persaingan  Usaha Nomor 13 Tahun 2010 Tentang Pedoman Pelaksanaan Tentang  
Penggabungan Atau Peleburan Badan Usaha Dan Pengambilalihan Saham Perusahaan Yang Dapat 
Mengakibatkan Terjadinya Praktik Monopoli Dan Persaingan Usaha Tidak Sehat, h. 18. 
11Einer Elhauge dan Damien Geradin, Global Antitrust Law And Economics, Second Edition, (New York: 
Thomson Reuters, Foundation Press, 2011), h. 47-49. 
12Wilbur L. Fugate, Foreign Commerce and the Antitrust Laws, (New  York : Aspen Publishers, Inc., 1973), 
hlm. 20. 
13Shankar Singh Yadav, Effects Doctrine & Competition Regulators: A Comparative Study, IRACST – 
International Journal of Commerce, Business and Management (IJCBM), Vol. 3, No. 1, Februari 2014, 205-215, 
h. 207.  
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terhadap pasar di wilayah yuridiksi tersebut.14 Dengan membantu upaya penegakan hukum 
persaingan usaha negara yang terkena dampak, negara tersebut menerapkan prinsip yang 
berlaku dalam hubungan internasional yaitu principle of comity.15 Doktrin efek merupakan 
doktrin yang memberikan hak pada otoritas negara untuk bertindak, melakukann investigasi, 
mengumpulkan bukti, menangkap, menahan, dan memberi hukuman terhadap tindakan yang 
terjadi di luar yuridiksi negara tersebut. 
1. Penerapan Doktrin Efek dalam Merger Asing di Indonesia 
UU Antimonopoli Indonesia pada prinsipya tidak mengatur secara khusus ketentuan 
mengenai penerapan persaingan usaha secara lintas batas.16 Hal ini terlihat pada Pasal 1 angka 
5 UU No. 5/1999 tentang definisi Pelaku Usaha.17 Hukum persaingan usaha di Indonesia 
berlaku bagi setiap pelaku usaha yang melakukan bisnis di Indonesia, termasuk antara lain 
badan usaha milik negara maupun anak perusahaan dari perusahaan asing.18 Dengan demikian, 
pada dasarnya UU No. 5 Tahun 1999 menetapkan bahwa subyek pelaku usaha adalah begitu 
luas namun terbatas pada kegiatan usahanya yang mana berkedudukan atau melakukan 
kegiatan usaha di Indonesia. UU ini hanya mengenal doktrin single economic entity (SEE 
doctrine) yang eksistensinya didasarkan pada Pasal 27 tentang Kepemilkan Saham Silang.19 
Konsep Doktrin Efek dapat dituangkan dengan memperluas pengertian Pelaku Usaha 
dalam Pasal 1 angka 5 UU No. 5/1999, sehingga pelaku usaha tersebut dapat dijerat dengan 
hukum persaingan usaha Indonesia.20 Rancangan amandemen UU No. 5/1999 berusaha untuk 
memperluas definisi Pelaku Usaha, sehingga pelaku usaha di luar negara Indonesia dapat juga 
dijerat dengan UU No. 5/1999. Dalam rancangan amandemen UU No. 5/1999, Pelaku Usaha 
diartikan sebagai “setiap orang perorangan atau badan usaha, baik yang berbentuk badan 
hukum atau bukan badan hukum yang didirikan dan berkedudukan atau melakukan kegiatan 
dalam atau di luar wilayah hukum negara Republik Indonesia yang mempunyai dampak 
terhadap perekonomian Indonesia baik sendiri maupunn bersama-sama melalui perjanjian, 
menyelenggarakan berbagai kegiatan usaha dalam bidang ekonomi”.21 Ketentuan larangan 
                                                     
14Ian Brownlie, Principles of Public International Law, Edisi Keenam, (Oxford: Oxford University Press, 
2003), h. 303. 
15Pitofsky, Competition in a Global Economy, Journal of International Economic Law, 1991, h. 403-407. 
16Manaek SM Pasaribu. Challenges of Indonesian Competition Law and Some Suggestions for Improvement. 
ERIA Discussion Paper Series, January 2016, h. 32. 
17Pasal 1 angka 5 UU No. 5/1999 menyatakan bahwa  “Pelaku usaha adalah setiap orang perorangan atau 
badan usaha, baik yang berbentuk badan hukum atau bukan badan hukum yang didirikan dan berkedudukan atau 
melakukan kegiatan dalam wilayah hukum negara Republik Indonesia, baik sendiri maupun bersama-sama 
melalui perjanjian, menyelenggarakan berbagai kegiatan usaha dalam bidang ekonomi”. 
18ASEAN, Handbook on Competition Policy and Law in ASEAN for Business 2013, 3rd edition, (Jakarta: 
ASEAN Secretariat, May 2013), h. 17. 
19Pasal 27 UU No. 5/1999 menyatakan bahwa “Pelaku usaha dilarang memiliki saham mayoritas pada beberapa 
perusahaan sejenis yang melakukan kegiatan usaha dalam bidang yang sama pada pasar bersangkutan yang 
sama, atau mendirikan beberapa perusahaan yang memiliki kegiatan usaha yang sama pada pasar 
bersangkutan yang sama, apabila kepemilikan tersebut mengakibatkan…”  
 “Business actors shall be prohibited from owning majority shares in several companies of the same type 
conduc ng business ac vi es in the same eld in the same relevant market, or from establishing several companies 
with the same business ac vi es in the same relevant market, if such ownership causes …” 
20Pasal 1 angka 5 UU No. 5/1999 menyatakan bahwa  “Pelaku usaha adalah setiap orang perorangan atau 
badan usaha, baik yang berbentuk badan hukum atau bukan badan hukum yang didirikan dan berkedudukan atau 
melakukan kegiatan dalam wilayah hukum negara Republik Indonesia, baik sendiri maupun bersama-sama 
melalui perjanjian, menyelenggarakan berbagai kegiatan usaha dalam bidang ekonomi”. 
21Business actors shall be prohibited from owning majority shares in several companies of the same type 
conduc ng business ac vi es in the same eld in the same relevant market, or from establishing several companies 
with the same business ac vi es in the same relevant market, if such ownership causes:  
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kepemilikan saham silang diimplementasikan KPPU dalam kasus Temasek yang melibatkan 
holding company perusahaan Singapura, dimana mereka dianggap sebagai satu entitas tunggal 
atas dasar hubungan terafiliasi saham.22 Selain putusan kepemilikan saham silang tersebut, 
KPPU juga menggunakan doktrin SEE dalam kasus Televisi Berbayar yang melibatkan 
perusahaan Malaysia Astro. Penerapan doktrin SEE ini mampu menjangkau pelaku usaha asing 
yang menjalankan usahanya di Indonesia atau yang memiliki hubungan afiliasi saham dengan 
perusahaan domestik.  
Satu-satunya pengaturan hukum persaingan yang menggunakan doktrin efek adalah 
ketentuan tentang merger yang secara prinsip diatur dalam Pasal 28 dan 29 UU No. 5/1999. 
Peraturan pelaksanaan tentang merger diatur lebih lanjut dalam Peraturan Pemerintah Nomor 
57 Tahun 2010 tentang Penggabungan atau Peleburan Badan Usaha dan Pengambilalihan 
Saham Perusahaan yang Dapat Mengakibatkan Terjadinya Praktik Monopoli dan Persaingan 
Usaha Tidak Sehat (PP No. 57/2010). Peraturan teknis guna menerapkan PP tersebut dibentuk 
oleh Komisi Pengawas Persaingan Usaha (KPPU) dengan menerbitkan Peraturan Komisi 
Nomor 02 Tahun 2013 (Pedoman Merger).  
Pada prinsipnya Komisi berwenang untuk mengendalikan Penggabungan, Peleburan dan 
Pengambilalihan (merger) yang mempengaruhi kondisi persaingan pada pasar domestik 
Indonesia. Merger asing yang terjadi di luar wilayah yurisdiksi Indonesia tidak menjadi 
perhatian Komisi selama tidak mempengaruhi kondisi persaingan domestik. Namun Komisi 
memiliki wewenang dan akan melaksanakan kewenangannya terhadap merger tersebut 
seandainya merger tersebut mempengaruhi pasar domestik Indonesia dengan memperhatikan 
efektivitas pelaksanaan kewenangan yang dimiliki oleh Komisi.23  
Yang dimaksud dengan merger asing ialah Penggabungan, Peleburan dan 
Pengambilalihan yang memenuhi faktor-faktor sebagai berikut:  
1. Merger dilakukan di luar yurisdiksi Indonesia;  
2. Berdampak langsung pada pasar Indonesia, yaitu:  
a. Seluruh pihak yang merger melakukan kegiatan usaha di Indonesia baik secara 
langsung maupun tidak langsung, misalnya melalui perusahaan di Indonesia yang 
dikendalikannya; atau   
b. Hanya satu pihak yang merger melakukan kegiatan usaha di Indonesia namun 
pihak lain memiliki penjualan ke Indonesia; atau   
c. Hanya satu pihak merger melakukan kegiatan usaha di Indonesia dan pihak lain 
tidak melakukan kegiatan, namun memiliki sister company yang melakukan 
kegiatan usaha di Indonesia;   
3. Merger tersebut memenuhi batasan nilai;   
4. Merger tersebut dilakukan antar perusahaan yang tidak terafiliasi. 
Meskipun UU No 5/1999 maupun PP No. 57/2010 tidak mengatur mengenai hal ini, 
Pedoman Merger menyatakan, bahwa Komisi memiliki kewenangan terhadap merger yang 
memenuhi keempat faktor di atas. Pelaku Usaha yang melakukan merger asing tersebut 
memiliki kewajiban hukum yang sama untuk melakukan pemberitahuan kepada Komisi dan 
berhak untuk melakukan Konsultasi atas rencana merger kepada Komisi. Artinya, untuk 
merger asing, seluruh sistem pelaporan, syarat pelaporan, pengujian substansi, serta upaya 
                                                     
1. one business actor or a group of business actors to control more than 50% (y per cent) of the market 
share of a certain type of goods or services;  
2. two or three business actors or a group of business actors to control more than 75% (seventy-ve per 
cent) of the market share of a certain type of goods or services.  
22Putusan KPPU No. 07/KPPU-L/2007 tentang Dugaan Pelanggaran oleh Kelompok Usaha Temasek. 
23Peraturan Komisi No. 02 Tahun 2013 tentang Pedoman Merger, h. 17. 
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hukum yang berlaku adalah sama dengan merger yang terjadi dalam wilayah Indonesia.24 
Tabel 1: Daftar Notifikasi Merger Asing 2011-2016 
 
                                                     
24Ibid. 
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N
o 
Th Notifikasi Perusahaan dan Negara Asal Bentuk 
1 2011 Nomor A10311 
Gaz de France Suez S.A. (”GDF Suez”): 
Perancis 
International Power Plc: United Kingdom Pengambilalihan Saham 
2 2011 Nomor A10411  Mitsubishi Corporation (“MC”) : Jepang 
Tomori E&P Limited (Tomori) : United 
Kindom 
Pengambilalihan Saham 
3 2011 Nomor A11611 Cargill Australia Limited: Australia AWB Australia Limited: Australia Pengambilalihan Saham 
      Cargill Mauritius Limited: Port Louis AWB India Private Limited: India   
      
Cargill International Luxembourg 2 
S.a.r.l. : Luxembourg 
AWB Geneva S.A : Swiss   
4 2011 Nomor A12711 Caterpillar Inc. : Amerika Serikat 
Bucyrus International Inc.: Amerika 
Serikat 
Pengambilalihan Saham 
5 2011 Nomor A13511 
POSCO (Perusahaan Terbuka) : Korea, 
Tokyo, New York, London 
Thainox Stainless Public Company 
Limited (Perusahaan Terbuka): Thailand 
Pengambilalihan Saham 
6 2011 Nomor  A14311 
Cargill International Luxemburg 3 
S.a.r.l. : Luxembourg 
KoroFrance SAS : Perancis Pengambilalihan Saham 
7 2012 Nomor K10112 Mitsui-Soko Air Cargo Inc.: Jepang TAS Express  Co.Ltd. : Jepang Peleburan 
8 2012 Nomor A12812 Nippon Steel Corporation: Jepang Sumitomo  Metal  Industries, Ltd : Jepang Pengambilalihan Saham 
8 2012 Nomor M10112 
Brightpoint Inc. : Indiana, Amerika 
Serikat 
Beacon Sub, Inc. : Indiana, Amerika 
Serikat 
Penggabungan 
9 2012 Nomor A10612  
EMP International (BVI) Ltd : British   
Virgin   Islands 
CNOOC ONWJ Ltd : Malaysia Pengambilalhan Saham 
10 2013 Nomor A10213 Nestle S.A.: Swiss 
Wyeth (Hongkong) Holding Company 
Limited : Hongkong 
Pengambilalihan Saham 
11 2013 Nomor A12113 Itochu Corporation : Jepang 
Dole Food Company Inc.: Amerika 
Serikat 
Pengambilalihan Saham 
12 2013 Nomor A12213 
Dolomite Acquisition Company OY: 
Finlandia 
OMG Europe GmbH: Jerman Pengambilalihan Saham 
      Carollite Holdings BV : Belanda OMG Japan Inc : Jepang   
        OMG Kokkola Chemicals OY: Kokkola   
13 2013 Nomor A13213 
MPS-CT LLC ("MPS"): Amerika 
Serikat 
Pratt & Whitney Pwer System CIS LLC : 
Rusia 
Pengambilalihan Saham 
        Pratt & Whitney Power System Inc.    
        Turboden : Italia   
        Energy Services (“ES”) : Connecticut US   
14 2013 Nomor A14113 
Ramsay Sime  Darby  Healthcare  
Sdn.Bhd.: Malaysia 
Affinity Health Care Holdings Pty. Ltd  
(“AHC”) : Australia     
Pengambilalihan Saham 
15 2013 Nomor A14313 Otsuka Pharmaceutical Factory: Jepang Claris Otsuka Limited Pengambilalihan Saham 
            
16 2013 Nomor A15213 Clariant Participations Ltd : Switzerland 
Yihai Kerry (Lianyungang) Aliphatic 
Amines Co. Ltd (“Yihai”) : China  
Pengambilalihan Saham 
      
KOG Investment s Pte Ltd (“KOG") : 
Singapore 
Global Amines Company Pte Ltd (Global) 
: Singapore 
  
17 2014 Nomor A1 2914 
The Executive Company Limited: 
Kepulauan Cayman 
TEC Holdings Limited: Kepulauan 
Cayman 
Pengambilalihan Saham 
18 2014 Nomor A1 3014  Asahi Glass Company Limited: Jepang Phu  My Plastics : Vietnam  Pengambilalihan Saham 
  
      
Chemicals  Company Limited : Vietnam   
19 2014 Nomor A14014 
Copersucar S.A.: Brasil Alvean Sugar, S.L : Spanyol 
Pengambilalihan Saham 
20 2014 Nomor A15214 
MUL Asset Finance Corporation: 
Amerika Serikat 
Engine Lease Finance Corporation : 
Amerika Serikat 
Pengambilalihan Saham 
21 
2015 
Nomor M10215 
Aruba Networks Inc : Amerika Serikat 
Aspen  Acquisition  Sub Inc: Amerika 
Serikat 
Penggabungan 
22 2015 Nomor A12815 
Holcim Ltd. : Swiss Lafarge SA : Perancis 
Pengambilalihan Saham 
23 2015 Nomor A13115 
Adknowledge Asia Pacific Pte. Ltd.: 
Singapore Komli Asia Holding Pte. Ltd.: Singapore 
Pengambilalihan Saham 
24 2015 Nomor A13215 
Hitachi Construction Machinery Co.: 
Jepang KCM Corporation : Jepang 
Pengambilalihan Saham 
25 2015 Nomor A14815 
Cargill PLC : United Kingdom 
Format International Ltd : United 
Kingdom 
Pengambilalihan Saham 
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Sumber: KPPU (data diolah) 
Sedangkan untuk merger yang dilakukan oleh pihak asing terhadap pelaku usaha 
Indonesia (misal akuisisi saham perusahaan lokal oleh perusahaan asing), tidak dianggap 
sebagai merger asing, namun dianggap sebagai merger pada umumnya, karena merger tersebut 
tidak terjadi di luar yurisdiksi Indonesia. Selanjutnya ditentukan pula bahwa untuk bentuk 
merger dengan unsur asing lainnya, Komisi akan melakukan penilaian kasus per kasus dan 
menilai apakah merger yang bersangkutan memiliki dampak terhadap persaingan pada pasar 
domestik serta apakah kewenangan Komisi dapat efektif untuk dilaksanakan.  
Setidaknya terdapat 29 notifikasi merger ke KPPU yang dilakukan perusahaan asing dari 
tahun 2011 sampai dengan 2016. Semua bentuk corporate actions tersebut adalah 
pengambilalihan saham, dan semua perusahaan asing tersebut memiliki anak perusahaan yang 
melakukan kegiatan usahanya di Indonesia. Karena itu, dapat dikatakan bahwa dalam hal ini 
KPPU tidak sepenuhnya dapat menerapkan Doktrin Efek, karena kewajiban laporan merger 
terjadi semata-mata karena perusahaan asing tersebut memiliki anak perusahaan di Indonesia. 
Dengan demikian, dalam hal ini KPPU lebih menggunakan Doktrin SEE daripada Doktrin 
Efek.  
Salah satu contoh merger asing tersebut adalah pengambilalihan saham Woongjin 
Chemical Co. Ltd. (WJC) oleh Toray Advanced Materials Korea Inc. (TAK). Prov. Banten, 
merupakan Perusahaan Manufacturing and sales of polypropylene spunbond.25 Prosedur 
notifikasi meliputi beberapa persyaratan, sebagimana diatur dalam Lampiran Pedoman Perkom 
No. 2 Tahun 2013, ialah: 
1. Merger dilakukan di luar yurisdiksi Indonesia 
Pada Oktober 1999 Toray mengakuisisi divisi serat dan film Saehan Industries Inc. dan 
mendirikan Toray Saehan Inc. dalam bentuk joint venture dengan Saehan Industries. Toray 
mengakuisisi kepemilikan 100% pada bulan Januari 2008 dan mengganti nama perusahaan 
menjadi Toray Advanced Materials Korea Inc. pada bulan Mei 2010.26 TAK yang beralamat 
di 16 F1, 155, Mapodaero Mapogu, Seoul, Korea, 121-721 merupakan perusahaan yang 
bergerak dalam bidang usaha manufaktur, perdagangan produk synthetic fiber, polyester film, 
IT materials, resin sintetik maupun biodegradable serta varian produk kimiawi.27 TAK 
mempunyai anak perusahaan di Indonesia yaitu PT. Toray Polytech Jakarta, beralamat di 
Office Kompleks Toray Group Jl. Moch. Toha Km1 Kel. Pabuaran Tumpeng Kec. Karawaci 
Kota Tangerang.  
Berdasarkan persetujuan Seoul Central District Court dalam “proses rehabilitasi” 
Woongjin group yang mengalami krisis manajemen akibat penurunan profitabilitas salah satu 
afiliasinya yaitu Kukdong E&C, untuk memperoleh arus kas yang memadai untuk pemulihan 
grup maka Woongjin grup menjual saham WJC. TAK mengambilalih 56.21% saham WJC 
senilai KRW 430.025.260.500, baik pihak perusahaan pengambilalih (Toray Advance Material 
                                                     
25“PT Toray Polytech Jakarta Profile” (On-line) tersedia di: http://www.toray.co.id/tpj/, diakses tanggal 14 
Oktober 2017 
26Sejarah Perusahaan “ (On-line), tersedia di: http://www.toray.co.id aboutus/ history/his_1990_04.html, 
diakses tanggal 14 Oktober 2017 
27Putusan KPPU Nomor 17/KPPU-M/2015 tentang Keterlambatan Pemberitahuan Pengambilalihan Saham 
WJC oleh TAK. 
26 2016 Nomor A11016 
Nokia Corporation : Finlandia 
Alcatel-Lucent SA: Perancis Pengambilalihan Saham 
27 2016 Nomor A11616 
Lotte Chemical Corporation: Korea 
Samsung Fine Chemicals, Co., Ltd.: Korea Pengambilalihan Saham 
28 2016 Nomor A12216 
Aisin Seiki Co. Ltd : Jepang 
Shiroki Corporation : Jepang Pengambilalihan Saham 
29 2016 Nomor A12716 Lotte Chemical Corporation: Korea SDI Chemical,Co., Ltd : Korea Pengambilalihan Saham 
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Korea Inc.) maupun yang diambil alih (Woongjin Chemical. Co.) merupakan perusahaan asing 
yang berdomisili di Korea Selatan. Transaksi tersebut dilakukan di Korea setelah TAK terpilih 
sebagai pembeli oleh Seoul Central District Court pada tanggal 27 September 2013. Transaksi 
tersebut menyebabkan TAK memegang kendali WJC karena memegang saham terbesar.28  
Selain itu pada tanggal 3 Maret 2014 dalam press release website TAK berdasarkan 
dokumen pengambilalihan yang dibuat oleh Director TAK, Hyung Seok Koh, menyatakan 
bahwa seluruh transaksi telah selesai dilaksanakan.29 Berkaitan dengan apa yang telah 
diuraikan di atas maka faktor pengambilalihan dilakukan di luar yurisdiksi Indonesia terpenuhi. 
2. Berdampak langsung pada pasar Indonesia, yaitu30: 
a. Seluruh pihak yang melakukan merger melakukan kegiatan usaha di Indonesia baik 
secara langsung maupun tidak langsung, misalnya melalui perusahaan di Indonesia 
yang dikendalikannya; atau 
b. Hanya satu pihak yang melakukan merger melakukan kegiatan usaha di Indonesia 
namun pihak lain di dalam merger memiliki penjualan ke Indonesia; atau 
c. Hanya satu pihak yang melakukan merger melakukan kegiatan usaha di Indonesia dan 
pihak lain yang melakukan merger tidak melakukan kegiatan, namun memiliki sister 
company yang memiliki kegiatan usaha di Indonesia. 
Dalam Pasal 1 angka 5 UU No. 5 Tahun 1999 dijelaskan definisi Pelaku Usaha adalah: 
“Pelaku usaha adalah setiap orang perorangan atau badan usaha, baik yang berbentuk 
badan hukum atau bukan badan hukum yang didirikan dan berkedudukan atau melakukan 
kegiatan dalam wilayah hukum negara Republik Indonesia, baik sendiri maupun 
bersama-sama melalui perjanjian, menyelenggarakan berbagai kegiatan usaha dalam 
bidang ekonomi.” 
Berdasarkan Pasal tersebut, TAK dan WJC telah memenuhi unsur dari “pelaku usaha”. 
Seluruh pihak yang melakukan Pengambilalihan melakukan kegiatan usaha di Indonesia baik 
secara langsung maupun tidak langsung, misalnya melalui perusahaan di Indonesia yang 
dikendalikannya. Walaupun TAK merupakan badan hukum yang didirikan dan berkedudukan 
di Korea namun memiliki anak perusahaan yang melakukan kegiatan usaha di Indonesia 
melalui PT. Toray Polytech Jakarta, serta WJC juga memiliki satu perusahaan yang beroperasi 
di Indonesia yaitu PT. Woongjin Textiles. Jadi, setelah TAK mengambilalih saham WJC maka 
TAK secara keseluruhan memiliki dua anak perusahaan di Indonesia dimana total kepemilikan 
saham TAK pada WJC setelah pengambilalihan di Korea adalah sebesar 56.21%. Perubahan 
skema kepemilikan saham WJC di Korea menyebabkan perubahan kepemilikan saham PT. 
Woongjin Textile di Indonesia menjadi 90.34%.31 Berdasarkan uraian tersebut, maka faktor 
berdampak langsung pada pasar Indonesia telah terpenuhi. 
3. Merger Memenuhi Batasan Nilai  
Ketentuan tentang penetapan nilai aset dan atau nilai penjualan tidak dijelaskan di dalam 
UU No. 5 Tahun 1999, ketentuan lebih lanjutnya dimandatkan kepada PP No. 57 Tahun 2010.32  
                                                     
28Ibid., h. 4. 
29Ibid., h. 9. 
30Lampiran Pedoman KPPU Nomor 2 Tahun 2013, Op.Cit., h. 17 
31Putusan KPPU, Op.Cit., h. 14. 
32Pasal 5 ayat (2) dan ayat (3) PP No. 57 Tahun 2010 termuat ketentuan mengenai batasan nilai aset dan nilai 
penjualan, sebagai berikut: 
(2) Jumlah tertentu sebagaimana dimaksud pada ayat (1) terdiri  atas: 
a. Nilai aset sebesar Rp2.500.000.000.000,00 (dua triliun lima ratus miliar rupiah); dan/atau. 
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Selain diatur dalam PP No. 57 Tahun 2010 dalam Lampiran Pedoman Perkom No. 2 
Tahun 2013 juga diatur batasan nilai untuk kewajiban menyampaikan pemberitahuan kepada 
KPPU. Dalam Lampiran Pedoman Perkom No. 2 Tahun 2013 diatur bahwa nilai aset dan/atau 
nilai penjualan tidak hanya meliputi nilai aset dan/atau nilai penjualan dari perusahaan yang 
melakukan merger, tetapi juga nilai aset dan/atau nilai penjualan dari perusahaan yang terkait 
secara langsung dengan perusahaan yang bersangkutan secara vertikal, yaitu induk perusahaan 
sampai dengan Badan Usaha Induk Tertinggi dan anak perusahaan sampai dengan anak 
perusahaan yang paling bawah. Nilai aset dan/atau nilai penjualan Badan Usaha Induk 
Tertinggi yang dihitung adalah nilai aset dan/atau nilai penjualan seluruh anak perusahaan. Hal 
ini dikarenakan secara ekonomi, nilai aset anak perusahaan merupakan nilai asset dari induk 
perusahaan. Dalam hal salah satu pihak yang melakukan merger memiliki perbedaan yang 
signifikan antara nilai penjualan dan/atau nilai aset tahun terakhir dengan tahun sebelumnya 
(terdapat selisih lebih besar dari 30%), maka dihitung berdasarkan rata-rata nilai penjualan 
dan/atau nilai aset 3 tahun terakhir.33 
Berdasarkan hasil investigasi yang dilakukan oleh tim investigator KPPU didapatkan fakta 
berdasarkan bukti dokumen nilai aset dan nilai penjualan gabungan hasil pengambilalihan 
saham antara TAK dengan WJC yang dihitung berdasarkan rata-rata laporan keuangan tahun 
2011 hingga 2013 dari seluruh anak perusahaan Toray Grup yang ada di Indonesia, untuk nilai 
aset gabungan adalah sebesar Rp 4.301.231.144.470  (empat triliun tiga ratus satu miliar dua 
ratus tiga puluh satu juta seratus empat puluh empat ribu empat ratus tujuh puluh rupiah), dan 
untuk nilai penjualan gabungan adalah sebesar Rp 5.651.631.521.283 (lima triliun enam ratus 
lima puluh satu miliar enam ratus tiga puluh satu juta lima ratus dua puluh satu ribu dua ratus 
delapan puluh tiga rupiah).34 Maka dari itu faktor Pengambilalihan memenuhi batasan nilai 
telah terpenuhi.  
4. Penggabungan, Peleburan dan Pengambilalihan antarperusahaan yang tidak 
terafiliasi 
Berdasarkan penjelasan Pasal 7 PP No. 57 Tahun 2010, yang dimaksud dengan 
“terafiliasi” adalah: 
a. Hubungan antara perusahaan, baik langsung maupun tidak langsung, mengendalikan 
atau dikendalikan oleh perusahaan tersebut; 
b. Hubungan antara 2 (dua) perusahaan yang dikendalikan, baik langsung maupun tidak 
langsung, oleh pihak yang sama; atau  
c. Hubungan antara perusahaan dan pemegang saham utama.  
Pengambilalihan saham yang dilakukan oleh TAK terhadap WJC dilakukan antar 
perusahaan yang tidak terafiliasi karena tidak memenuhi ketentuan afiliasi sebagaimana 
dimaksud dalam penjelasan Pasal 7 PP No. 57 Tahun 2010, selain itu berdasarkan penelitian 
dalam dokumen tidak ditemukan hubungan afiliasi diantara Pengambilalih maupun pihak yang 
diambil alih sebelum dilakukan pengambilalihan saham.35 Dengan demikian karena keempat 
faktor pengambilalihan asing telah terpenuhi, maka TAK selaku pelaku usaha yang melakukan 
pengambilalihan asing tersebut memiliki kewajiban hukum yang sama untuk melakukan 
                                                     
b. Nilai penjualan sebesar Rp5.000.000.000.000,00 (lima triliun rupiah). 
 (3) Bagi Pelaku Usaha di bidang perbankan kewajiban menyampaikan pemberitahuan secara tertulis 
sebagaimana dimaksud pada ayat (1) berlaku jika nilai aset melebihi Rp 20.000.000.000.000,00 (duapuluh 
triliun rupiah). 
33Lampiran Pedoman KPPU Nomor 2 Tahun 2013, Op.Cit., h. 11. 
34Putusan KPPU, Op.Cit., h. 72. 
35Ibid., h. 31. 
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pemberitahuan kepada Komisi sebagaimana diatur dalam Pasal 29 UU No. 5 Tahun 1999 dan 
Pasal 5 PP No. 57 Tahun 2010. 
Kewajiban melakukan notifikasi wajib dilakukan oleh TAK karena dia memiliki anak 
perusahaan di Indonesia, sehingga TAK mempunyai anak perusahaan di Indonesia yaitu PT. 
Toray Polytech Jakarta, beralamat di Office Kompleks Toray Group Jl. Moch. Toha Km1 Kel. 
Pabuaran Tumpeng Kec. Karawaci Kota Tangerang. Sebaliknya, apabila TAK tidak 
memmpunya anak perusahaan atau anak perusahaan dari sister company Tk, maka KPPU tidak 
mempunyai otoritas atau kompetensi untuk mewajibkan TAK melakukan notifikasi. Dalam hal 
ini, penerapan kewajiban notifkasi tidaklah semata-mata merupakan penerapan doktrin efek, 
melainkan dampak dari penerapan doktrin SEE.  
Apabila Indonesia bermaksud menerapkan doktrin efek, setidaknya terdapat perubahan 
pada UU NO. 5/1999 terutama pada definisi pelaku usaha, yang tidak hanya terbatas pada 
perusahaan yang beroperasi di wilayah RI saja. Melalui rancangan amandemen UU No. 
5/1999, Indonesia berusaha untuk mempeluas definisi pelaku usaha tersebut, sehingga pelaku 
usaha di luar negara Indonesia dapat juga dijerat dengan UU Anti Monopoli. Dalam rancangan 
amandemen UU Anti Monopoli, Pelaku Usaha diartikan sebagai setiap orang perorangan atau 
badan usaha, baik yang berbentuk badan hukum atau bukan badan hukum yang didirikan dan 
berkedudukan atau melakukan kegiatan dalam atau di luar wilayah hukum negara Republik 
Indonesia yang mempunyai dampak terhadap perekonomian Indonesia baik sendiri 
maupunn bersama-sama melalui perjanjian, menyelenggarakan berbagai kegiatan usaha dalam 
bidang ekonomi.36 Ketentuan ini akan menjadi cikal bakal terbentuknya ketentuan Doktrin 
Efek di Indonesia. 
 
2. Kemungkinan Penerapan Doktrin Efek dalam Menangani Merger Asing diantara 
Negara-negara Anggota ASEAN 
Merger discussion usually also involves reporting system, the relevant competition 
authority, obligation to report before or after effective date, threshold criteria, substantive 
test, the Commission’s opinion consisting of either objection, or no objection, and/or no 
objection with certain conditions. Here we choose comparison in four ASEAN member states 
(AMS), namely Indonesia, Thailand, Vietnam, dan Singapore. The reason for that is because 
those four contries had already issued merger control regulations.  
a. Merger Notification System and The Relevant Competition Authority 
In Indonesia, merger regulation is regulated in Law No. 5 Year 1999 concerning 
Prohibitions of Monopolistic Practices and Unfair Business Competition (Law No. 5/1999) 
article 28 and article 29, as well as in the Government Regulation No. 57 Year 2010 regarding 
Merger and Acquisition (PP No. 57/2010). A specific technical regulation to implement the 
aforementioned Government Regulation is made by the Indonesian Anti Monopoly Agency 
(KPPU) by issuing the Commission Regulation number 02 Year 2013 regarding Merger 
Guideline. KPPU is an independent institution which has the authority to handle, decide or 
conduct an investigation of a monopoly practices case, either government or private sector 
having conflict of interest. In the exercise of authority and duties the agency is accountable 
to the president.37 One of the duties of KPPU is to conduct merger review. 
                                                     
36RUU Anti Monopoli (Amandemen)  
37Hermansyah, Pokok-Pokok Hukum Persaingan Usaha di Indonesia (“The Principles of Business Competition 
Law in Indonesia”) (Jakarta: Kencana, 2008), 1st Ed., p. 73.  
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One of the ASEAN Member Countries (AMS) which regulates the merger and 
implementing it is Thailand. This country regulates the provisions of merger in Section 26 
Trade Competition Act (TCA) BE 3542 (1999). Section 26 TCA prohibits mergers of businesses 
that may result in a monopoly or unfair competition, as prescribed by the Trade Competition 
Commission (TCC), unless permission is obtained from the TCC. The TCA empowers the TCC 
to enforce the merger control provisions. In addition, the TCC is responsible for prescribing 
notifications to enforce the TCA, including issuing notifications concerning the specific 
process by which certain mergers will be examined. TCC is empowered to set a minimum 
threshold of market share, total sales, amount of capital, the number of shares or quantity of 
assets that will be subject to prohibition under this section, this is part of the pre-merger 
notification requirement.  
Merger control provisions mandating pre-merger notification filing are included in 
Vietnam’s competition legislation. Article 18 of the Law on Competition No. 27/2004/ QH11 
prohibits mergers and acquisitions that result in a combined market share of 50%, unless 
expressly exempted by government legislation. The merger control regime entails mandatory 
pre-merger notification to the Vietnam Competition Authority (VCA), if the post-merger or 
post-acquisition combined market share is between 30% and 50%. The VCA, which is 
responsible for discovering, investigating, collecting, and searching for relevant evidence in 
restrictive competition cases,38 co-exists with the Vietnam Competition Council (VCC), which 
is in charge of judging, making decisions, and resolving the complaints related to the 
competition restriction cases.39 
The relevant regulation is the Singapore Competition Act (SCA), which was passed in 
October 2004. The SCA is enforced by the Competition Commission of Singapore (CCS), which 
was established as a statutory body under the SCA, and is under the purview of the Ministry 
of Trade and Industry. The CCS has power to investigate and impose sanctions. The SCA 
applies generally to prohibit: anticompetitive agreements,40 the abuse of dominant 
position,41 and mergers and acquisitions that substantially, or maybe expected to 
substantially, lessen competition within any market in Singapore.42 The SCA was implemented 
in three phases, on 1 January 2005, the provisions establishing the Commission came into 
force. The provisions on anticompetitive agreements, decisionsand practices, abuse of 
dominance, enforcement, appeal processes and other miscellaneous areas under the 
Competition Act came into force on 1 January 2006. The provisions relating to mergers and 
acqusitions came into force on 1 July 2007. 
The discussion of the merger reporting system is whether the reporting nature is 
mandatory or voluntary before (pre-merger) or after effective merger (post-merger). One of 
the fundamental differences of merger control in Indonesia lies in its reporting system which 
legally requires reporting to be made after mergers and acquisitions are effective on a post-
merger basis rather than before mergers (pre-merger notification) as generally done in other 
                                                     
38Article 49 of the Vietnam Competition Act. 
39Article 53 of the Vietnam Competition Act. 
40Section 34 the Singapore Competition Act, Chapter 50B, (Original Enactment: Act 4; Revised Edition 2006, 
31st January 2006)   
41Section 47 the Singapore Competition Act. 
42Section 54 the Singapore Competition Act. 
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countries.43 This is caused by the content of Article 29 of Law No. 5/1999 explicitly stating 
that reporting must be made no later than 30 working days after the date of merger and 
acquisition. Therefore, when a merger has been effectively enacted juridically becomes very 
important to be identified, and that date will be the starting point for the calculation of 30 
working days of the business actors limit to report the merger or acquisition. The delay in 
making a notice to KPPU causes the business actor to pay a significant fine of Rp 1 Billion (US 
$ 110 thousand) per working day of delay with a maximum fine of Rp 25 Billion (US $ 2.84 
million).44  
Thailand’s generic competition law includes a mandatory merger control filing regime, 
but with no fixed filing deadlines or guidelines for notification. Section 26 of The Trade 
Competition Act 1999 (TCA) prohibits companies from operating any merger that might give 
rise to a monopoly or unfair competition. The merger control regime entails mandatory 
notification to the Office of Thai Trade Competition Commission (TCC) once certain thresholds 
are met.45
 
However, as the specific thresholds that have to be met to trigger mandatory 
notification have yet to be released, Section 26 of the TCA is not enforceable.46
 
Accordingly, 
it may be concluded that it is possible for merging parties to bypass Section 26 of TCA as 
merger filing is not yet in force.47  
The TCA empowers the TCC to enforce the merger control provisions. The TCC is 
responsible for prescribing notifications to enforce of the TCA, including issuing notifications 
concerning the specific process by which certain mergers will be examined. The TCC is 
empowered to set a minimum threshold of market share, total sales, amount of capital, the 
number of shares or quantity of assets that will be subject to prohibition under Section 26. 
This is part of pre-merger notification requirement. As no notification pursuant to Section 26 
has been issued, the restrictions on mergers are not enforceable.48     
Singapore’s governing competition laws prescribed under the Competition Act, Section 
50B of Singapore (SCA) includes a merger control regime that is based on voluntary 
notification. Section 54 of the Act came into force in 2007, and prohibits mergers (including 
autonomous full-function joint ventures made on a lasting basis) that have resulted, or may 
be expected to result, in a substantial lessening of competition within any market in Singapore 
for goods and services.49
 
Practitioners should be aware that while merger notification to the 
CCS is voluntary, the CCS requires all parties to mergers to conduct a mandatory self-
assessment, in accordance with the methodologies in the guidelines published by the CCS, 
read alongside its decided cases, on whether a merger filing is necessary. The self-assessment 
must be documented in a customary form which the CCS would accept as documentary 
evidence in order for the self-assessment to be accepted by the CCS.  
The merger reporting system in some ASEAN Member Countries (AMSs) generally 
                                                     
43Syamsul Maarif, Merger Dalam Perspektif Hukum Persaingan Usaha (“Merger in the Business Competition 
Law Perspective”) (Jakarta: Degraf Publishing,  2010), p. 32. 
44Article 6 Government Regulation No 57/2010. 
45Section 26 of the Trade Competition Act 1999 (Thailand). 
46http://otcc.dit.go.th/otcc/ index_en.php. accessed 12 February 2016. 
47Daren Shiau and Elsa Chen, “ASEAN Developments in Merger Control”, Journal of European Competition 
Law & Practice, 2014, Vol. 5, No. 3, p. 151-152.   
48Ibid. 
49The Section 54 Prohibition may apply even where the merger takes place outside of Singapore, or where 
any merger party is located outside Singapore, so long as the merger has effect on any market in Singapore.  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ordered to report before the merger was effective. This is a preventive effort of competition 
authorities to conduct an assessment of mergers that could lead to monopolistic practices 
and unfair business competition. The merger provisions in Indonesia are the only one that 
stipulates the mandatory post merger notification system, with the consequence of imposing 
high sanctions on reporting delays. Therefore, the draft amendments to antimonopoly laws 
proposed by the House of Representatives changed the reporting system to mandatory post 
merger notification. This will change the pattern, that every merger plan that meets all 
requirements of the merger or threshold definition aspect, must be reported to KPPU. 
b. Jurisdiction, Threshold, and Substantive Test 
There are limits to reporting the merger to KPPU, and there are at least three conditions 
that must be reported, namely fulfillment of: 
1) definitions of mergers; 
2) not merger between affiliated companies; 
3) the asset or turnover threshold. 
 
ad. 1) Merger Definition  
Government Regulation (GR) No. 57/2010 has defined the merger. But the important 
thing to note is the concept of control, especially in terms of acquisitions. The question of 
what percentage of the company's shares is taken over so that the definition of acquisition is 
met must always be linked to the concept of change in control. Acquisitions are deemed to 
occur in the event of a change of control, regardless of percentage of the company's shares 
are taken over.50  
 
 
ad. 2) Merger between Afiliated Companies 
GR 57/2010 expressly states that merger or acquisition between affiliated companies is 
not an object that must be reported to KPPU. This is based on the notion that the focus of 
competition law is not on the event of mergers and acquisitions, but on the impact of mergers 
on competitiveness. 
 
ad. 3) Threshold of Asset or Turnover 
Article 29 of Law No. 5/1999 specifically limits mergers that reach certain values of 
assets and turnover which must be reported to the KPPU. GR 57/2010 has stipulated  the 
asset value of Rp 2.5 trillion or more and/or the turnover value of Rp 5 trillion or more.51 As 
for the banking sector, it is based on the asset value of Rp 20 trillion or more.52 Whether a 
merger is qualified and/or does not require intense dialogue between the merger party and 
the KPPU is depending on the complexity. In practice, KPPU is always open for discussion to 
assess whether a merger needs to be reported or not. Opportunities to open the dialogue will 
prevent the company from being fined or sanctioned from delay in reporting. 
Pursuant to Section 26 TCA, the merger of businesses in Thailand include the following: 
1) The merger made by a producer with another producer, by a distributor with another 
                                                     
50Article 1 Government Regulation (GR) No 57/2010. 
51Article 5 paragraph (2) GR No 57/2010. 
52Article 5 paragraph (3) Gr No 57/2010. 
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distributor, by a producer with a distributor, or by a service provider with another 
service provider, which has the effect of maintaining the status of one business and 
terminating the status of the other business or creating a new business;  
2) The purchase of the whole or part of assets of another business with a view to 
controlling business administration policies, administration and management;  
3) The purchase of the whole or part of shares of another business with a view to 
controlling business administration policies, administration and management.  
Once the transaction is determined to be within the scope of the merger of businesses, 
that transaction will be evaluated against the criteria set by the TCC. A business operator who 
is involved in the of businesses as aforementioned that triggers the minimum threshold as 
prescribed in the notification by the TCC must obtain approval from the TCC. 
Filing will be mandatory if the merger may result in a monopoly or unfair competition 
as prescribed in the notification issued by the TCC. An applicant who will perform a merger 
under section 26 of the TCA will be required to submit an application to the TCC in accordance 
with the form, rules, procedures, and conditions prescribed by the TCC pursuant to section 35 
of the TCA. In addition, section 35 of the TCA requires the contents of an application for 
approval of a proposed merger of businesses, must specify, at least, the following:  
1) the reasons and necessity for the proposed merger;  
2) the method of achieving the proposed merger; and  
3) the duration of the proposed merger.  
The TCC has not issued any notifications on the filing application or the minimum 
thresholds for mergers. Therefore, pre-merger filing is not required, and there is no 
notification prescribing any exceptions.53 
In Singapore, generally merger should be notified to the SCA if the merger parties think 
the merger may result in a substantial lessening of competition (SLC) within any market in 
Singapore. Merger parties should note the risk that if a merger is not notified, and the SCA 
may investigate a merger or anticipated merger on its own initiative if it has reasonable 
grounds for believing that Section 54 been infringed or will be infringed. The SCA has the 
ability to subsequently make directions or impose financial penalties in respect of any 
infringement.54 
The SCA is unlikely to consider to consider a merger or anticipated merger to give rise 
to competition concerns unless it meets or crosses the following indicative thresholds: 
a. The merged entity will have a market share of 40% or more; 
b. The merged entity will have a market share of between 20% or 40% and the post 
merger market share of the three largest firms, that is, the concentration ratio of three 
firms (CR3), is 70% or more. 
The above thresholds are merely indicative, and the SCA may investigate merger 
situations that fall below these indicative thresholds in appropriate circumstances. 
Conversely, merger situations that meet or exceed the thresholds stated in the notification 
                                                     
53Pakdee Paknara and Pattraporn Poovasathien, “Thailand Merger Control”, 
file:///Users/annamaria/Documents/Merger%20and%20Akuisisi%20(konsultasi)/Thailand%20Merger%20Cont
rol%20–%20Getting%20The%20Deal%20Through%20–%20GTDT.webarchive, accessed 10 August 2017.   
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guidelines are not necessarily prohibited by section 54. 
In the case of a test system of a merger plan, there shall be at least 3 (three) main 
reasons for preventing or closing a merger transaction, namely (1) that a merger is conducted 
to establish a dominant position (dominant position=DP test); or (2) to substantially reduce 
competition (substantial lessening competition=SLC test); or (3) harmful to the public interest 
(PI test).  
DP test is more commonly known as the substance test used in Europe, this standard 
essentially says that merger transactions should be prevented "(if it is) likely to create or 
strengthening dominant position. SLC test is used by competition authorities in the United 
States, which is then followed by many countries. In essence the SLC test says that merger 
transactions should be banned "(if it is) likely to substantially lessen competition or to 
facilitate its exercise". Some criteria must be analyzed to determine whether a merger 
transaction has the potential to reduce competition. The PI test says that mergers need to be 
prohibited when harming the public interest. In the United States, for example, the public 
interest, particularly employment, is taken into account in assessing merger transactions in 
the rail and telecommunications sectors. 
The regulations on mergers in Indonesia do not explicitly address the use of testing 
system but from the procedures it can be categorized that Indonesia uses SLC test. Related to 
the substantive test, GR 57/2010 explains at least five factors that will be assessed to see the 
impact of competition resulted from a merger: 
a. market concentration; 
b. barriers to entry; 
c. the potential of anti competitive behavior; 
d. efficiency; and/or 
e. bankruptcy. 
The Merger Guidelines provide further elaboration of each of those factors and in the 
assessment phase. If KPPU finds the reason of merger will cause negative impact to 
competition in further (comprehensive) assessment stage. KPPU will open a dialogue to 
discuss the possibility of actions needed by business actors who merger remedies in order to 
maintain the competition condition. KPPU also provides the possibility of remedies in order 
to maintain fair competition.  
The type of substantive test conducted by KPPU shows the similarity of merger control 
system in Singapore and Thailand, using Substantial Lessening Competition (SLC) test. This 
testing system does not merely consider the impact after a merger resulting in a dominant 
position, called the Dominant Position (DP) test, or even a Public Interest (PI) test.55  
After conducting the assessment, KPPU will issue a Commission Opinion on the merger 
or acquisition, either through the Consultation scheme or the Notification scheme. There are 
three possible opinions of the Commission, namely: 56 
a. No allegations of monopolistic practices or unfair business competition resulting 
from merger (no objection); 
                                                     
55Andi Fahmi Lubis et. al., Loc. Cit. 
56Merger Guideline, p. 29. 
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b. There are allegations of monopolistic practices or unfair business competition of 
merger merger (objection); 
c. There is no allegation of monopolistic practices or unfair business competition due 
to merger with a form of advice / guidance to be met (conditionally no objection). 
Based on the opinion of points b and c above, the merger party can not take any legal 
action against the Commission's opinion, because the law does not regulate so. Merger 
Guidelines states that if the business actor after obtaining the Opinion of Commission point c 
above does not carry out the record or essence of the note given, or after obtaining 
Commission Opinion b above b still carry out the merger or acquisition, KPPU will take 
necessary action based on article 28 of Law no. 5/1999. In this case, KPPU has some 
differences of opinion with the merger party on the impact of the merger, so KPPU continued 
the process of handling cases which will be ended in a final decision.57  
The table below shows the differences in merger control system in some ASEAN 
countries.  
No AMS Provisions  Type of 
Notifications 
Threshold  Length of 
Review   
Penalty 
1 Indonesia  Art. 28, art. 
29 Law No. 
5/1999 
Voluntary pre-
merger 
notification.  
Mandatory 
post-merger 
notification, if 
thresholds are 
met.  
 
the asset 
exceeds IDR 2.5 
trillion; or the 
turnover exceeds 
IDR 5 trillion or 
more than 20 
trillion for 
banking 
 
Pre-merger 
notification: 
Phase 1 
Review: 
maximum of 
30 working 
days.   
Phase 2 
Review: 
maximum of 
60 working 
days.   
Post-merger 
notification: 
Maximum of 
90 working 
days.  
(SLC test) 
Financial 
penalty of IDR 
1 billion for 
each day of 
delay up to a 
maximum fine 
of IDR 25 
billion. 
2 Thailand Art 26 Trade 
Competition 
Act (TCA) BE 
3542 (1999). 
Mandatory 
merger 
notification if 
thresholds are 
met. There 
are currently 
no 
jurisdictional 
thresholds 
that have 
been issued. 
There are no 
jurisdictional 
thresholds. 
Jurisdictional 
thresholds are to 
be set by the 
notification, but 
no notifications 
have been issued 
yet.  
 
90 days. 
However, if a 
decision 
cannot be 
completed 
within such 
period, the 
TCC may 
extend up to 
15 days.  
 
If a filing is not 
made for a 
merger of the 
businesses 
under section 
26, a person 
would be liable 
to a term of 
imprisonment 
not exceeding 
three years or 
a fine of not 
exceeding THB 
6 million, or 
both. A repeat 
                                                     
57Merger Guideline, p. 29. 
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offender is 
liable to 
double the 
penalty.  
3 Vietnam  Section 16 to 
24, The 
Competition 
Law No: 
27/2004/QH 
11  
 
Mandatory 
merger 
notification if 
thresholds are 
met.  
 
Economic 
concentrations 
where the 
parties have a 
combined 
market share of 
between 30% 
and 50% are 
required to 
notify.  
45 days with 
up to two 
extensions 
of a 
maximum of 
30 days 
each.  
 
Financial 
penalty of 1% - 
3% of the total 
revenue in the 
financial year 
prior to the 
year in which 
there was a 
failure to 
notify shall be 
applied 
accordingly.  
4 Singapore Section 54, 
Chapter 50B 
Competition 
Act, Original 
Enactment  
Act 46 of 
2004, 
Revised 
Edition 31st 
January 
2006 
 
Voluntary 
notification is 
encouraged 
for mergers 
that are likely 
to sub-
stantially 
lessen 
competition.  
The merged 
entity will have a 
market share of 
40% or more; or  
The merged 
entity will have a 
market share of 
between 20% to 
40% and the 
post-merger 
combined 
market share of 
the three largest 
firms is 70% or 
more 
Phase 1 
Review – 30 
working 
days. 
 
Phase 2 
Review – 
120 working 
days.  
 
Merger parties 
may face a 
financial 
penalty not 
exceeding 10% 
of the 
turnover of 
each relevant 
merger party.  
 
5 Malaysia Competition 
Act 712, 
2010. 
(No merger 
provisions)  
 
NA NA NA NA 
 
The table above shows that each country in comparison has set a merger control system 
except Malaysia. Five other AMS governed the merger control in the provisions of 
competition law, such as: 
1) Philippines: Chapter IV Section 16 – Section 23 Competition Act, No. 10667, 2015; 
2) Brunai Darussalam: Chapter IV Section 23 – Section 30 Competition Order, 2015 Art 
83 (3) Constitution of Brunai; 
3) Myanmar: Chapter X, Section 30 - Section 33 The Pyidaungsu Hluttaw Law No. 9, 
2015 (Competition Law); 
4) Lao: Article 2 and 37 Law on Business Competition No. 60/NA 14 July 2015) 
5) Cambodia: Draft Law on Competition of Cambodia (7 March 2016); 
 
Foreign mergers are also included in the merger control system in Indonesia, 
considering the activities of business actors who do not recognize national borders. Although 
Law No. 5/1999 and GR No. 57/2010 does not govern this matter, the Merger Guideline 
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stipulates it. KPPU states that it has jurisdiction over merger outside Indonesia as long as the 
merger has a direct impact on Indonesia domestic market. For foreign mergers, all reporting 
systems, reporting requirements, substantive tests, and applicable legal measures are similar 
to mergers occurring within the territory of Indonesia. Especially for the threshold value of 
the assets and turnover, Merger Guideline states that the assets are assets located calculated 
in parts of Indonesia and the turnover is sales originating in the territory of Indonesia. Thus, 
the asset threshold and turnover for foreign mergers do not take into account assets and 
turnover in abroad countries.58 
In addition, Merger Guideline shows that KPPU adopts single economic entity 
doctrine,59 because it considers business actors in Indonesia controlled by foreign party as 
one economic entity, so that Indonesian law can be applied to overseas parent company 
through extension of its business in Indonesia. It is stated in the Merger Guidelines that KPPU 
can impose a fine to a negligent foreign merger; or to business actors residing in Indonesia 
controlled by overseas business actors.60 
 
c.   The Implementation of Merger Control Based on Law No. 5/1999 
Here is one example of KPPU’s evaluation of the merger report in Indonesia. On 
February 12, 2013 KPPU has received PT Carrefour Indonesia Takeover Notification by PT 
Trans Retail which has been registered with registration number A10713. On 22 April 2013, 
the Notice document shall be declared complete and the Commission shall conduct the Rating 
by issuing the KPPU Decision Number 11/KPPU/Kep/IV/2013. 
The result of assessment of the acquisition of PT Carrefour Indonesia shares by PT 
Trans Retail Indonesia is that with regard to the difference in price and specification of the 
products owned by CT Corp and PT Carrefour Indonesia, there is no overlap market due to the 
acquisition of PT Carrefour Indonesia shares by PT Trans Retail. After the acquisition, PT 
Trans Retail Indonesia will continue to use the Carrefour brand, and will consider the change 
of name to Trans-Carrefour. In the absence of overlapping business activities from the parties, 
it will not change the market structure in Indonesia's retail industry. The takeover of PT 
Carrefour Indonesia did not raise concerns about Carrefour's competitors and suppliers. In 
addition, there will be no foreclosure barriers due to the takeover of PT Carrefour Indonesia by 
CT Corp. The CT Corp has only one mall in Bandung City, so that other retail competitors still 
have the option to used other mall to conduct their business activities. 
The conclusion made by KPPU is that the Commission considered that there was no 
allegation of monopolistic practices or unfair business competition caused by the acquisition 
of shares, as follows: 
1) PT Trans Retail and PT Carrefour Indonesia do not have the same business activities; 
2) in terms of price and product characteristics, PT Trans Retail products are not in the 
same relevant market with PT Carrefour Indonesia; 
                                                     
58Merger Guideline p. 10. 
59Alison Jones and Brenda Sufrin, EC Competition Law, Text, Cases, and Materials, (New York: Oxford 
University Press, 2004), p. 123. KPPU used this doctrine for the first time in Temasek case (Decision No. 07/KPPU-
L/2007), affirmed by Central Jakarta District Court Decision No. 02/KPPU/2007/ PN.JKT.PST and Supreme Court 
Decision No. 01 /KPPU. 496 K/Pdt.khs /2008. 
60Merger Guideline, p. 33. 
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3) there will be no foreclosure barriers in the mall and shoping mall management market 
with the retail market, due to the large number of options to cooperate with other mall 
managers; 
4) The Commission's opinion is only limited to the process of PT Carrefour Indonesia's 
shares takeover by PT Trans Retail. If in the future there is anti-competitive behavior 
done by both parties and subsidiaries, then the behavior is not excluded from Law 
Number 5 Year 1999 concerning Prohibition of Monopolistic Practices and or Unfair 
Business Competition. 
Based on the above conclusions, the Commission is of the opinion that there is no 
allegation of monopolistic practices or unfair business competition caused by the acquisition 
of PT Carrefour Indonesia shares by PT Trans Retail. 
 
A. The Need of Merger Control in ASEAN Region 
Economic cooperation at the level of ASEAN within the ASEAN Economic Community 
(AEC) includes several elements such as (i) a single market and production base, (ii) a highly 
competitive economic region, (iii) a region of equitable economic development, and (iv) a 
region fully integrated into the global economy. In the AEC Blueprint, competition policy is 
identified as the keyword for creating “a highly competitive economic region”. Such objective 
is to be achieved gradually by the year 2015. Such accomplishment in the area of business 
competition is marked by the finalization of guidelines under the title Guidelines on 
Developing Core Competencies Policy and Law for ASEAN.61  
The embryo of cooperation in the area of competition policy and law was marked by, 
among other things, the establishment of the AEGC (ASEAN Experts Group on Competition).62 
Further development of cooperation was marked by the establishment of Guidelines on 
Developing Core Competencies Policy and Law for ASEAN Regional Guidelines on Competition 
Policy in 2010 serving as a priority for AEGC.63 Subsequently, at a meeting in Bangkok on 
November 28-29, 2012 the said document was finalized under the title Guidelines on 
Developing Core Competencies Policy and Law for ASEAN.64 
The Regional Guidelines are based on the experience of individual countries as well as 
international best practices. Such Guidelines provide for various policy and institutional 
choices which can serve as guidelines for ASEAN Member States (hereinafter referred to as 
AMSs) in the context of endeavors towards creating an environment for fair business 
competition. The Guidelines are expected to raise awareness among AMSs about the 
                                                     
61Cassey Lee and Yoshifumi Fukunaga, “ASEAN Regional Cooperation on Competition Policy”, ERIA Discussion 
Paper Series, http://www.eria.org/ERIA-DP-2013-03.pdf.  
62Anonymous, “ASEAN Experts Group on Competition”, http://www.asean-competition.org/aegc, accessed 
March 16, 2017. 
63ASEAN Secretariat, “ASEAN Regional Guidelines on Competition Policy”, 2010. The Association of Southeast 
Asian Nations (ASEAN) was established on 8 August 1967. “…The Member States of the Association are Brunei 
Darussalam, Cambodia, Indonesia, Lao PDR, Malaysia, Myanmar, Philippines, Singapore, Thailand and Viet Nam. 
The ASEAN Secretariat is based in Jakarta, Indonesia...” 
64The 6th ASEAN Competition Conference, 27-28 July 2016, Bangkok, Thailand. http://asean.org/asean-
combat-cartels-region/ accessed 12 March 2017. See also M. Muchtar Rivai and Darwin Erhandy, 
“Kebijakan dan Hukum Persaingan Usaha Yang Sehat: Sinergitas Kawasan ASEAN di Era Globalisasi”, [“Fair 
Business Competition Policy and Law: Synergy in the ASEAN Region in the Era of Globalization”], Jurnal 
Liquidity, vol. 2, No. 2, July-December 2013, p.199-200. 
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significance of competition policy, aimed at encouraging development and enhancing 
cooperation among AMSs. 
In general, the Guidelines set out provisions concerning the objective of establishing the 
guidelines, the benefits of competition policy, the scope of Competition Policy and Law (CPL), 
the role and responsibility of competition authorities, law enforcement powers, due process 
of law, technical assistance and capacity building, advocacy, and international cooperation in 
the area of competition in the context of free trade agreements (FTAs). The Guidelines 
adopted in August 2010 provide for three primary prohibitions, namely (i) anticompetitive 
agreements; (ii) abuse of a dominant position; and (iii) anticompetitive mergers (and 
acquisitions). However, neither the EC Blueprint nor the ASEAN Regional Guidelines on 
Competition have a binding effect on the respective member states.65  
The mutual agreement on the prohibition of anti-competitive merger will bring legal 
consequences for every AMS to follow the agreement by enacting a joint merger control 
system in ASEAN region. The first thing is to establish the rules and regulations on the merger 
control system in each AMS state. To date, only four AMS countries, namely Indonesia, 
Thailand, Vietnam and Singapore have explicitly arranged the following formation of the 
Merger Guidelines. 
Malaysia is the one of the AMS with a generic competition law that does not include 
merger control provisions. The Competition Act 2010 (effective January 2012) (the MyCC Act) 
only regulates anticompetitive agreements66
 
and abuse of dominant market positions,67
 
but 
does not regulate anticompetitive mergers and acquisitions. The Malaysia Competition 
Commission (MyCC) is the enforcement agency for the MyCC Act.68 Similarly, Myanmar has 
not explicitly set the mechanism of merger control on The Competition Law (The Pyidaungsu 
Hluttaw Law No. 9, 2015) The 7th
 
Waxing Day of Taboung, 1376 M.E (24th
 
February, 2015). 
Meanwhile, the Philippines regulates merger control within Act No. 10667 concerning 
di Chapter IV concerning Mergers and Acquisitions, Section 16 - section 23,  an Act Providing 
for a National Competition Policy Prohibiting Anti-Competitive Agreements, Abuse of 
Dominant Positions and Anti-Competitive Mergers and Acquititions, establishing the 
Philippine Competition Commission and Appropriating Funds therefor. Brunai also stipulates 
merger control in Chapter IV, section 23-30 Constitution of Brunei Darussalam, Order Made 
Under Article 83(3) Competition Order, 2015. Myanmar regulates merger control on Chapter 
X, Section 30 - Section 33 The Pyidaungsu Hluttaw Law No. 9, 2015. While Cambodia is still 
drafting its competition law in draft Law on Competition of Cambodia, version 5.5. 7 March 
2016. 
Merger control regulations in the ASEAN economic region is an important thing as a 
guarantee of business certainty. Currently only some AMS countries have rules and guidelines 
for the implementation of merger control, while some AMS countries only have the law 
without further implementing regulations. In contrary, some countries have not even 
regulated it. Meanwhile, there are some member states still drafting antimonopoly laws. The 
diversity of these conditions will hinder the formation of a merger control mechanism in the 
                                                     
65Daren Shiau and Elsa Chen, Op. Cit., p. 150. 
66Section 4 of the MyCC Act.   
     67Section 10 of the MyCC Act.  
68Section 14 of the MyCC Act. 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ASEAN region. Nevertheless, the signing of the AMS Guidelines on Competition Policy and 
Law (CPL) will facilitate the merger control in the ASEAN region. 
B. Conclusion  
Based on the above explanations, we conclude that all ASEAN Member States in fact 
have had competition law, except for Cambodia which is still in the the final draft for further 
promulgation. With respect to merger control, there are several aspects to be examined, such 
as such as notification systems, notification conditions, substantive tests and time periods, 
notification results, and other technical matters related to parties required to make 
notifications, foreign mergers and challenges; which need to be included in the competition 
laws and regulations. In the comparison among ten (10) AMS we find out that only Malaysia 
still has not regulate it in their competition law.  
Among ten AMS, only Indonesia adopts mandatory post merger notification and 
voluntary pre-merger notification; while other AMS adopt pre-merger notification only. 
Considering that the intention of merger control regulation is to preventing mopolistic 
practices and unfair business competition, therefore it would be better if Indonesia could 
adopt pre-merger notification, similar with other AMS. 
In view of the above, as the way forward, it would be best if AMS competition 
authorities can start to discuss and make harmonization to the merger control in the ASEAN 
region, so that the aim of ASEAN Economic Community in making an efficient and competitive 
business environment can be achieved. 
 
